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INTRODUCTION

The Minnesota Telephone Association (“MTA”) hereby replies to comments and
oppositions by other parties (collectively the “Comments™) to the Petition by the State of
Minnesota for a Declaratory Ruling (the “Petition”) that the Agreement between the State of
Minnesota (“the State”), ICS/UCN, LLC (“the Company”) and Stone & Webster Engineering
Corporation (“S & W”) dated December 23, 1997 (“the Agreement”) complies with the
requirements of the Communications Act of 1934, as amended by the Telecommunications Act
of 1996 (the “1996 Act”). As the Comments of literally a// telecommunication service providers
demonstrate, the 10 to 20 year exclusive use of the freeway rights-of-way provided to the
Company under the Agreement ( the “Exclusive Freeway Use”) constitutes a legal requirement
that will have the effect of violating Section 253(a) by preventing many entities from providing
telecommunications services. Further, the Agreement is not within the exceptions permitted by
Section 253(b) or 253(c) because it is neither necessary nor competitively neutral. Accordingly,

the Federal Communications Commission (“Commission”) should preempt the Agreement under

Section 253(d).

DISCUSSION
Comments from the full range of telephone service providers unanimously agree and
thoroughly demonstrate that the Exclusive Freeway Use imposes a significant barrier to
competition in violation of Section 253(a). This unanimous conclusion was based on: a) careful
review of Section 253(a) and prior decisions of the Commission; b) the terms of the Agreement
itself; and c) analysis of the economic impacts on other facility based service providers of the

Exclusive Freeway Use, both now and extending throughout its 10 to 20 year duration. In
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contrast, the only support for the State and the Agreement was provided in abbreviated and very
similar letters submitted by other state highway regulatory authorities stating, without
explanation, their conclusion that the Agreement reflects an appropriate “balance.”

To the contrary, the “balance” reflected in the Agreement is inconsistent with both the
1996 Act and the facts, as the Comments of the service providers conclusively demonstrate. The
California Department of Transportation (“Caltrans™) recognizes that it lacks sufficient
information to support the Agreement, but requests that the Commission adopt four principles in
an effort to provide guidance to the states regarding their longitudinal freeway access policies.
To the extent that the Commission may seek to establish broad guidance for use of rights-of-way

in this proceeding, the principles proposed by Caltrans must be modified significantly to meet

the requirements of the 1996 Act.
1. The Very Range of Service Providers Opposing the Agreement Underscores Its
Adverse Effect On Competitors.

The unanimous opposition from across the full spectrum of telecommunications service
providers itself demonstrates the anticompetitive effect of the Agreement, and refutes the
arguments of the State that the Agreement will enhance competition. The unanimous opposition
of service providers was based on the severe restriction on their ability to use their own facilities
that will result from the Exclusive Freeway Use. Parties opposing the Agreement included

individual (and organizations representing) competitive local exchange carriers (“CLECs”), both
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large and small;' interexchange carriers;’ cable television providers;’ a wireless service
provider;4 incumbent local exchange carriers (“LECS”);5 and the Competitive Policy Institute.®
Many of the competitive service providers opposing the Agreement are among the

entities that would benefit from any “enhancement” of competition.” If the Agreement would
enhance competition and the supply of fiber facilities, surely some competitive service providers
would have recognized that benefit and supported the Agreement. To the contrary, every service
provider filing comments opposed the Agreement and demonstrated that the Agreement would
seriously interfere with a provider’s ability to use its own facilities. Opposition was particularly
strong among CLECs which sought to become facilities based competitors.® Other concerns

included interference with the use of new technologies, particularly by new entrants,” and

' See, Comments of: MFS Network Technologies, Inc. (“MFS Comments™); KMC Telecom, Inc. and KMC
Telecom II, Inc. (“KMC Comments”); RCN Telecom Services, Inc. (“RCN Comments™); Teleport Communications
Group, Inc. (“Teleport Comments™); Association for Local Telecommunications Services (“ALTS Comments™);

MCI Telecommunications Corporation (“MCI Comments”); Nextlink Communications, Inc. (“Nextlink
Comments™).

% See, MCI Comments, RCN Comments.

3 See, Opposition of National Cable Television Association (“NCTA Opposition™) and Comments of Minnesota
Cable Communications Association (“MCCA Comments”).

* See, Comments of Midwest Wireless Communications, LLC (“Midwest Wireless Comments™).

5 See, Comments and/or Oppositions oft US WEST, Inc. (“US WEST Comments™); Ameritech Corporation
(“Ameritech Opposition™); GTE Service Corporation (“GTE Comments”); National Telephone Cooperative
Association (“NTCA Opposition”); SBC Communications, Inc. (SBC Comments”); United States Telephone
Association, Organization for Promotion and Advancement of Small Telephone Companies, Western Rural
Telephone Association and Competitive Policy Institute (“Opposition of USTA et al”); New York State
Telecommunications Association (“NYSTA Opposition™).

6 See, Opposition of USTA et al.

? See, Petition of the State of Minnesota for Declaratory Ruling (“Minnesota Petition™), p- 4 (“The practical impact
of the Agreement is that the competitive environment will be enhanced”) and p. 26 (“[TThe restriction on physical
access to the rights-of-way does not cause any similar restriction or prohibition on a utility’s ability to offer
telecommunications services. Rather, it enhances that ability.”)

¥ See, Comments cited at footnote 1 above.

? See, KMC Comments, pp. 2-4.
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interference with the ability to provide self-maintenance.'® The existence of alternative routes
did not solve these concerns. As RCN noted: “If the alternatives were so attractive, it is

doubtful that any entity would value exclusivity.”"'

The range of opponents to the Agreement also thoroughly refutes the State’s contention
that the opposition of the MTA reflected no more than a desire to preserve an incumbent
monopoly.'? To the contrary, new competitors, both large and small, who have a powerful

incentive to eliminate any advantage of incumbents are no less opposed to the Agreement than

the MTA itself.
2. State Transportation Authorities Supporting the Agreement Rely On A Balancing
Theory That Is Inconsistent With The 1996 Act and Inconsistent With The Facts.

The only support for the State’s position comes from other State departments of
transportation (and a consultant to those State departments) which filed abbreviated and
conclusory letters of support for the “balance” selected by Minnesota Department of
Transportation (“MnDOT”) and the Minnesota Department of Administration (“MnDOA”).
Several defects refute that position.

First, there is no indication in any of those letters that any safety concerns could not be
appropriately resolved in other ways, as the far less restrictive written policies of the American

Association of State Highway and Transportation Officials (“AASHTO”), the Federal Highway

% See, ALTS Comments, p.12 fn.13.

"' See, RCN Comments, p.7.

12 See, Minnesota Petition, p. 3 ( “The MTA’s member companies, of course, already have fiber in place and are
most threatened by the introduction of an additional statewide fiber backbone network that will increase
competition.”)
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Administration, the State of Minnesota itself, and several other states clearly show.'? Other less
intrusive methods of securing public safety were also noted, including establishment of periodic
construction windows and enforcement of existing policies,'* and coordination of schedules."
Second, the “balance” achieved by MnDOT is inconsistent with both the Act and prior
decisions of the Commission interpreting the Act. The Exclusive Freeway Use maximizes
convenience and compensation for the State at the cost of minimizing use of the freeway rights
of way. However, both the Act and previous decisions by the Commission provide that
competitive barriers will be accepted only to the extent that they are “necessary.”’® “Necessary”
does not mean merely convenient or “reasonably related” to the achievement of another policy
(safety). Rather, the Commission has held that the use of the term “necessary” in Section 253(b)
means that a competitive barrier is valid only if other less restrictive alternatives are not
available,'” even when matters of public safety are involved.'® The Exclusive Freeway Use is
clearly not the least restrictive means of protecting public safety. As MFS noted: “[Plermitting
one party exclusive access...is not the least restrictive means of protecting the public safety, but

rather it is the most restrictive means.”" Clearly, there are many less restrictive ways to protect

13 See, MFS Comments, pp. 16-20.
" See, Ameritech Opposition, pp. 4-5.

3 See, MCI Comments, p. 8.

'® See, Section 251(b); In the Matter of Public Utility Commission of Texas, CCB Pol 96-13, MEMORANDUM
OPINION AND ORDER, 97-346, October 1, 1997 (“PUC of Texas”) and In the Matter of Petition of New England
Public Communications Council, CCB Pol 96-11, MEMORANDUM OPINION AND ORDER, 11 FCC Rcd 19713
(1996) (“New England™).

7 See, PUC of Texas, ] 87.

'8 See, New England, 11 FCC Red at 19722-23 (4 22).

' MFS Comments at p. 3.
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public safety.”’ Accordingly, the 10 to 20 years of exclusive use of the freeway rights of way
provided by the Agreement cannot meet the requirement of necessity in Section 253(b).

Third, the Agreement provides explicit protection and exclusivity for the Company while
providing only vague and unenforceable remedies for other service providers. Several parties
noted that the protections for other third party service providers in the Agreement were unlikely
to be effective because enforcement mechanisms were lacking.”’ The concems of these parties
are underscored by Section 20.5 of the Agreement, which explicitly negates the rights of third
parties (i.e. other telecommunications service providers) to enforce or receive any benefit from
the terms of the Agreement.22 As aresult, the provisions for collocation and nondiscriminatory
rates are rendered totally ineffective by the combined effect of: 1) the elimination of any rights
for other service providers to enforce the Agreement; 2) the lack of any jurisdiction or
mechanism for enforcement by MnDOT or the Department of Administration; and 3) the lack of
clear enforcement mechanisms by any other agencies, including the Minnesota Public Utilities
Commission and the Commission.

Further, to the extent that MnDOT and MnDOA were attempting to facilitate the

development of competition for some telecommunications services,? a “third tier”” of regulation

» See, NTCA Opposition, p. 5; RCN Comments, p.12; MFS Comments, pp. 16-20; Ameritech Opposition, pp. 4-5;
MCI Comments, p. 8.

2 See, MFS Comments, p. 32; Opposition of USTA, et al, p. 16; Nextlink Comments, pp. 8-9; MCI Comments,
p- 5; US WEST Comments, p. 14.

*2 Section 20.5 of the Agreement reads:
No Additional-Party Beneficiaries. Nothing contained in this Agreement is intended or shall be
construed as creating or conferring any rights, benefits or remedies upon, or creating any

obligations of the parties hereto toward, any person or entity not a party to this Agreement, except
rights expressly contained herein for the benefit of Lenders.

2 MnDOT and MnDOA attempted to promote another source of capacity for “retail” use by granting a competitive

advantage to a single “wholesale” provider “balanced” with certain obligations to make that capacity available to
retail service providers.
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(by MnDOT and/or MnDOA) is the result. The Commission has recognized that the addition of
a third tier of regulation is inherently suspect.24

In its comments, Caltrans indicates that is it is presently reviewing its longitudinal freeway
and access policy and proposes four principles which it requests that the Commission "confirm ...
are consistent with federal communications law and regulations."25 If the Commission chooses to
establish principles in this proceeding for application in other situations, each of Caltrans' proposed

principles®® must be, as indicated below, substantially modified to meet the requirements of the

1996 Act.

Caltrans' Proposed Principle No. 1:

1. That the Telecommunications Act of 1996 does not effect the traditional rights of
state transportation departments to control or prohibit utility easements and/or
encroachments.

MTA Response:

The 1996 Act does affect the right of states (or local governments) to control or prohibit
utility easements in that any such control or prohibition applied to telecommunications providers
must be competitively neutral and nondiscriminatory, and any compensation publicly disclosed.
Where the effect of such state actions is to prohibit any entity from providing any interstate or

intrastate telecommunications service, the Commission must be particularly careful that the

requirements of Section 253 (c¢) are met.

24 See, In the Matter of TCI Cablevision of Oakland County, Inc. CSR-4790, MEMORANDUM OPINION AND
ORDER, 12 FCC Rcd 21396 (1997); MES Comments, p. 8.

%5 Caltrans Commenté at 1.

0 See id. at 1-2.
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Caltrans' Proposed Principle No. 2:

2. That if a state transportation department chooses to allow such encroachments, it can
be done on any nondiscriminatory basis chosen by the state. This can include
limiting the number and size of fiber optic conduit(s).

MTA Response:
Where use by telecommunications providers is involved, nondiscrimination is not the only

requirement that the state must meet. Limitations on the number of users must also be “necessary”

to achieve public safety, which cannot be justified by increasing the monetary benefit to the state.

Caltrans' Proposed Principle No. 3:

3. That a state transportation department can choose a "Master Tenant" to manage such
a system.
MTA Response:

A “Master Tenant”™ may not be granted exclusive use of rights-of-way. Subsequent users
must have the opportunity to choose either to become “subtenants” or to install their own facilities
separate from the facilities of the Master Tenant. Even where use of the right-of-way is non-
exclusive, the Master Tenant approach is inherently subject to discrimination and abuse, particularly
if the Master Tenant or its affiliate is in competition with other providers.”’ Because of these

inherent risks, the Commission should subject any Master Tenant arrangement to particular

scrutiny.

7 Any Master Tenant will necessarily obtain valuable information about its competitors business, as well as have
numerous opportunities to slow their progress, increase their cost and interfere with their service.
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Caltrans' Proposed Principle No. 4:

4. That state transportation departments can obtain consideration (monetary, fibers,
and/or in-kind services) from a provider using state right of way.

MTA Response:

While a state is entitled to compensation for use of the right-of-way, such compensation
must be publicly disclosed and receipt can not be delegated to a private party.”® Agreements of the
type adopted by Minnesota provide a myriad of opportunities to disguise the compensation, and

make it extremely difficult to enforce the requirement of Section 253(c) that compensation be “fair

and reasonable.””

CONCLUSION
For the reasons set forth in the initial Opposition and request for Preemption of the
Minnesota Telephone Association and in the Comments of the other parties, the MTA

respectfully urges the Commission to deny the request for declaratory ruling and to preempt the

Agreement under Section 253(d).

Respectfully submitted,
MINNESOTA TELEPHONE
ASSOCIATION
David Cosson Richard J. Johnson @Q
KRASKIN, LESSE & COSSON, L.L.P. MOSS & BARNETT, P.A.

*® There is no indication in the Act that a state can delegate its authority to receive reasonable compensation to a
third party. See, MFS Comments, p. 3.

» Gee, Section 253 (c); US WEST Comments, p. 23.
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